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SECTION 1. WHAT IS THE PURPOSE O F THIS REVENUE PROCEDURE?

     This revenue procedure explains when and how Employee Plans Technical or Exempt Organizations

Technical gives technical advice to an Employee Plans (EP) Examinations Area manager, an Exempt

Organizations (EO) Examinations Area manager, an Employee Plans (EP) Determinations manager, an

Exempt Organizations (EO) Determinations manager, or an Appeals Area Director, SB/SE-TE/GE in the

employee plans areas (including actuarial matters) and exempt organizations areas. It also explains the

rights a taxpayer has when an EP or EO Examinations Area manager, an EP or EO Determinations

manage r, or an Appeals Area Director, SB/SE-T E/GE requests tech nical advice regarding a tax matter.

SECTION 2. W HAT CHANG ES HAVE BEEN MAD E TO REV. PROC . 2000-5?

     .01 This revenue procedure is a general update of Rev. Proc. 2000-5, 2000-1 I.R.B. 158, which

contains the general procedures for technical advice requests for matters within the jurisdiction of the

Comm issioner, Tax Exempt and Government Entities Division. While some of the changes to Rev. Proc.

2000-5 involve minor revisions, such as updating citations to other revenue procedures, this revenue

procedure also contains changes made by the IRS Restructuring and Reform Act of 1998, Pub. L. 105-

206 that are now in place. Taxpayers and Internal Revenue Service personnel may rely on the names,

addresses and symbols in this revenue procedure until further published notice.

     .02 The definition of a taxpayer in section 3 and the reference in section 5 to the use of another

revenue procedure are clarified to reflect that the Commissioner, Tax Exempt and Government Entities,

has examination jurisdiction but not interpretative authority with respect to section 457 plans.



     .03 Section 6.01(3) of Rev. Proc. 2000-5 pertaining to section 301.9100-1 letter rulings and the

availability of a drop box has been de leted because of security concerns rega rding, and the lack of use of,

the drop box.

SECTION 3. WHAT IS TECHNICAL ADVICE?

     "Technical advice" means advice or guidance in the form of a memorandum furnished by the

Employee Plans Technical or Exempt Organizations Technical offices, (hereinafter referred to as "EP or

EO Technical"), upon the request of an EP or EO Examinations Area manager, an EP or EO

Determinations manager or an Appeals Area Director, SB/SE-TE/GE, submitted in accordance with the

provisions of this revenue procedure in response to any technical or procedural question that develops

during any proceeding on the interpretation and proper application of tax law, tax treaties, regulations,

revenue rulings, notices or other precedents published by the headquarters office to a specific set of facts.

(The references in this revenue procedure to an Appeals Area Director, SB/SE-TE/GE include, when

appropr iate, a n Appea ls Are a Dire ctor,  LMS B, a D epu ty App eals  Area  Direc tor, LM SB, a  Dep uty Ap pea ls

Area Director, SB/SE-TE/GE or an Appeals Team Manager.) Such proceedings include (1) the

examination of a taxpayer's return, (2) consideration of a taxpayer's claim for refund or cre dit, (3) a

taxpayer's request for a determination letter, (4) any other matter involving a specific taxpayer under the

jurisdiction of EP or EO Examinations, EP or EO Determinations, or an appeals office or (5) processing

and considering nondocketed cases of a taxpayer in an appeals office. However, they do not include

cases in which the issue in the case is in a docke ted case for any year.

     For purposes of technical advice, the term "taxpayer" includes all persons subject to any provision of

the Internal Revenue Code (including tax-exempt entities such as governmental units which issue

municipal bonds within the meaning of section 103), and when appropriate, their representatives.

However, the instructions and the provisions of this revenue procedure do not apply to requests for

technical advice involving any matter pertaining to tax-exempt bonds or to section 457 plans maintained

by sta te or lo cal go vern me nts o r tax- exemp t orga nizatio ns or  to m ortga ge cr edit certific ates . Inste ad, in

those instances the procedures under Rev. Proc. 2001-2, page 79, this Bulletin must be followed.

     Technical advice resolves complex issues and helps establish and maintain consistent holdings

throughout the Internal Revenue Service. An EP or EO Examinations, an EP or EO Determinations or an

appeals office may raise an issue in any tax period, even though technical advice may have been asked

and furnished for the same or similar issue for another tax period.

     Technical advice does not include legal advice furnished to the EP or EO Examinations or the EP or

EO Dete rm inations or  the appeals of fice in  writing  or ora lly, othe r than  advic e furnished pu rsua nt to th is

revenue procedure. In accordance with section 12.01 of this revenue procedure, a taxpayer's request for

referral of an issue for technical advice will not be denied merely because EP or EO Technical has

provided legal advice, other than advice furnished pursuant to this revenue procedure, to the EP or EO

Examinations or the EP  or EO Determ inations or the appeals office on the matter.

SECTION 4. ON WHAT  ISSUES MAYOR MUST TECHNICAL ADVICE BE REQUESTED      UNDER

THIS PROCEDURE?

Issues under the jurisdiction of the Comm issioner, Tax Exempt and Government Entities Division

     .01 Generally, the instructions of this revenue procedure apply to requests for technical advice on any

issue under the jurisdiction of the Comm issioner, Tax Exempt and Government Entities Division.

Farmers' cooperatives

     .02 If an EP or EO Examinations, an EP or EO Determinations, an appeals office or a taxpayer

requests technical advice on a determination letter under section 521 of the Code, the procedures under

this revenue procedure, Rev. Proc. 90-27, 1990-1 C.B. 514, as modified by Rev. Proc. 2001-8, page 239

as well as section 601.201(n) of the Statement of Procedural Rules, must be followed.

Basis for requesting technical advice

     .03 Requests  for techn ical ad vice a re en cou rage d on a ny technical or p roce dura l ques tions  arisin g in

connection with any case of the type described in section 3 at any stage of the proceedings in an EP or

EO Examin ations, an  EP o r EO  Dete rm inations or  an ap pea ls off ice that canno t be re solve d on the ba sis



of law, reg ulations, or a  clearly applica ble reven ue ruling or  other pu blished p recede nt.

Areas of mandatory technical advice

     .04 Requests for section 7805(b) relief are mandatory technical advice with respect to all exempt

organizations and employee plans matters.

     Except for those exemption application cases handled in EO Technical in accordance with section 6.02

of Rev. Proc. 90-27, EO Examinations, EO Determinations and appeals offices are required to request

technical advice on their exempt organization cases concerning qualification for exemption or foundation

status fo r which the re is no pu blished p recede nt or for wh ich there is  reason  to believe tha t non-un iformity

exists.

     Regarding employee plans matters, a request for technical advice is required in cases concerning (1)

proposed adverse or proposed revocation letters on collectively-bargained plans, (2) plans for which the

Service is proposing to issue a revocation letter because of certain fiduciary actions that violate the

exclusive benefit rule of section 401(a) of the Code and are subject to Part 4 of Subtitle B of Title I of the

Em ployee Re tireme nt Incom e Secu rity Act of 197 4, Pub. L. 9 3-406, 1 974-3 C .B. 1, 43, (3) a men dme nts to

defined contribution plans pursuant to Rev. Proc. 94-41, 1994-1 C.B. 711, in connection with a waiver of

the minimum funding standard and a request for a determination letter (see section 15 of Rev. Proc. 2001-

6, page 194, this Bulletin, and section 3.04 of Rev. Proc. 94- 41), (4) termination/re-establishment and

spinoff-termination cases in which EP Examinations or EP Determinations proposes that the

Implementation Guidelines are not applicable, (5) a situation in which the employer has had a prior

termination/re-establishment or spinoff-termination within 15 years of the time of the transaction or (6) any

determination letter case or any examination case involving a plan amendment to convert an existing

defined benefit formula to a cash balance type benefit formula that was not previously subject to technical

advice on the conversion.

Special procedures for certain conversions

     .05 In the instance of section 4.04(6) above, the requirements of the first sentence of section 10.01

below will be deemed met by the Service by the use of the following (or similar) statement: Technical

advice is requested on the effect on the plan's qualified status of the conversion of an existing defined

benefit plan formula to a cash balance type benefit formula.

SECTION 5. ON WHAT ISSUES MUST TECHNICAL ADVICE BE REQUESTED UNDER      DIFFERENT

PROCEDURES?

Matters (other than farmers' cooperatives) under the jurisdiction of the Associate Chief Counsel

(Corporate), the Associate Chief Counsel (Financial Institutions & Products), the Associate Chief Counsel

(Income Tax & Accounting), the Associate Chief Counsel (International), the Associate Chief Counsel

(Passthroughs & Special Industries), the Associate Chief Counsel (Procedure & Administration), and the

Division Counsel/Associate Chief Counsel (TE/GE)

     .01 All procedures for obtaining technical advice on issues (other than farmers' cooperatives) under the

jurisdiction of the Associate Chief Counsel (Corporate), the Associate Chief Counsel (Financial Institutions

& Products), the Associate Chief Counsel (Income Tax & Accounting), the Associate Chief Counsel

(International), the Associate Chief Counsel (Passthroughs & Special Industries), the Associate Chief

Counsel (Procedure & Administration), and the Division Counsel/Associate Chief Counsel (TE/GE)

including any matter pertaining to tax-exempt bonds or mortgage credit certificates, section 457 plans,

sec tion 526 of  the C ode  (ship own ers' p rotec tion and ind em nity assoc iations), se ction  528 ( certa in

homeowners' associations) and issues involving the interpretation or application of the federal income tax

laws and income tax treaties relating to international transactions are contained in Rev. Proc. 2001-2.

Alcohol, tobacco, and firearms taxes

     .02 Procedures for obtaining technical advice specifically applicable to federal alcohol, tobacco, and

firearms taxes under subtitle E of the Code are under the jurisdiction of the Bureau of Alcohol, Tobacco

and Firearms.



Excise taxes

     .03 Technical advice procedures regarding excise taxes (other than excise taxes imposed under

Chapters 41, 42 and 43 of the Code), and employment taxes that employee plans and exempt

organizations are subject to, are set forth in Rev. Proc. 2001-2.

SECTION 6. MAY TECHNICAL ADVICE BE REQUESTED FOR A SECTION 301.9100-1      REQUEST

DURING THE COURSE OF AN EXAMINATION?

A section 301.9100-1 request is a letter ruling request

     .01 Except with regard to exemption application matters involving section section 505(c) and 508,

requests for an extension of time for making an election or other application for relief under section

301.9 100-1  of the P roced ure an d Adm inistratio n Reg ulations  ma de afte r the ex am ination o f the tax payer's

return has begun or m ade after the issues in the return are being considered by an app eals office or a

federal court are letter ruling requests. Therefore, section 301.9100-1 requests should be submitted

pursuant to Rev. Proc. 2001-4, page 121, this Bulletin, and require payment of the applicable user fee

listed in section 6 of Rev. Proc. 2001-8.

Statute of limitations

     .02 The running of any applicable period of limitations is not suspended for the period during which a

section 301.9100-1 request has been filed. See section 301.9100-3(d)(2). If the period of limitations on an

assessment under section 6501(a) for the taxable year in which an election should have been made, or

any taxable year that would have been affected by the election had it been timely made, will expire before

receipt of a section 301.9100-1 letter ruling, the Service ordinarily will not issue a section 301.9100-1

ruling. See section 301.9100-3(c)(1)(ii). Therefore, the taxpayer must secure a consent under section

6501(c)(4) to extend the period of limitations on assessment. Note that the filing of a protective claim for

refund under section 6511 d oes not extend the period of limitations on assess ment. If section 301.9100-1

relief is granted, the Service may require the taxpayer to consent to an extension of the period of

limitations for assessmen t. See section 301.9100- 3(d)(2).

Address to send a section 301.9100-1 request

     .03 Requests made under section 301.9100-1, pursuant to Rev. Proc. 2001-4, together with the

appropriate user fee, must be submitted to the Internal Revenue Service by the taxpayer and addressed

as follows:

     Requests involving employee plans matters:

     Internal Revenue Service

     Commissioner, Tax Exempt and Government Entities

     Attn: T:EP:RA

     P.O. Box 27063

     McPherson Station

     Washington, DC 20038

     Requests involving exempt organization matters:

     Internal Revenue Service

     Commissioner, Tax Exempt and Government Entities

     Attn: T:EO:RA

     P.O. Box 27720

     McPherson Station

     Washington, DC 20038

     A section 301.9100-1 request may also be hand delivered between the hours of 8:15 a.m. and 5:00

p.m. where a receipt will be given at the Courier's Desk. In each instance, the package should be marked

RULING REQU EST SUBMISSION. See Rev. Proc. 2001-8 for the appropriate user fee. Deliver to:

     Courier's Desk

     Internal Revenue Service



     Attn: T:AS

     1111 C onstitution A venue, N .W .

     Washington, D.C. 20224

     If return is being examined or considered by an appeals office or a federal court, the taxpayer must

notify EP or EO Technical who will notify the EP or EO Examinations Area manager, Appeals Area

Director, SB/SE-TE/GE or government counsel

     .04 If the taxpayer's return for the taxable year in which an election should have been made or any

taxable year that would have been affected by the election had it been timely made is being examined by

EP or EO Examinations or the issues in the return are being considered by an appeals office or a federal

court, the taxpayer must notify EP or EO Technical. See, section 301.9100- 3(e)(4)(i) and section 6.04 of

Rev. Proc. 2001-4. EP or EO Technical will notify the appropriate EP or EO Examinations Area manager

or Appeals Area Director, SB/SE-TE/GE, or government counsel considering the return that a request for

section 301.9100-1 relief has been submitted. The EP or EO specialist, appeals officer or government

counsel is not authorized to deny consideration of a request for section 301.9100-1 relief. The letter ruling

will be mailed to the taxpayer and a copy will be sent to the appropriate EP or EO Examinations Area

ma nager, or  Appeals  Area  Direc tor, SB/SE - TE /GE , or go vern me nt counsel.

SECTION 7. WHO IS RESPONSIBLE FOR REQU ESTING TECHNICAL ADVICE?

EP or EO Ex aminations Area m anager or EP or EO  Determinations m anager or Appeals Area  Director,

SB/SE-TE/GE determines whether to request technical advice

     .01 The EP or E O Ex am inations A rea m anager, th e EP  or EO  Dete rm inations m anager o r the A ppeals

Area Director, SB/SE-TE/GE, determines whether to request technical advice on any issue being

conside red. E ach  requ est m ust be sub mitte d thro ugh  prop er ch annels an d sign ed by a  pers on who is

authorized to sign for the EP or EO Examinations Area manager, the EP or EO Determinations manager

or the Appeals Area Director, SB/SE-TE/GE. The mandatory technical advice described in section 4.04(3)

of this revenue procedure, for cases concerning amendments to defined contribution plans in connection

with a  waive r of the m inim um  fund ing standard a nd a r equest fo r a de term ination lette r, is tre ated  as if it

had been a request for technical advice submitted by the EP Determinations manager. See section 15 of

Rev . Proc . 2001-6 a nd se ction  3.04  of Re v. Pro c. 94 -41 for the  proc edural rule s app licable  to this

particular mandatory technical advice.

Taxpayer may ask that issue be referred for technical advice

     .02 While a case is under the jurisdiction of EP or EO Examinations, EP or EO Determinations, or an

Appeals Area Director, SB/SE-TE/GE, a taxpayer may request that an issue be referred to the EP or EO

Technical office for technical advice.

SECTION 8. WHEN SHOULD TECHNICAL ADVICE BE REQUESTED?

Uniformity of position lacking

     .01 Technical advice should be requested when there is a lack of uniformity regarding the disposition of

an issue or when an issue is unusual or complex enough to warrant consideration by EP or EO Technical

When technical advice can be requested

     .02 The provisions of this revenue procedure apply only to a case under the jurisdiction of EP or EO

Examinations, EP or EO Determinations or an Appeals Area Director, SB/SE-TE/GE. Technical advice

may also be requested on issues considered in a prior appeals disposition, not based on mutual

concessions for the sam e tax period of the same  taxpayer, if the appeals office that had the case concurs

in the requ est.

     EP or EO Examinations or EP or EO Determinations may not request technical advice on an issue if an

appeals office is currently considering an identical issue of the same taxpayer (or of a related taxpayer

within the meaning of section 267 or a member of an affiliated group of which the taxpayer is also a

member within the meaning of section 1504). A case remains under the jurisdiction of EP or EO

Examinations or EP or EO Determinations even though an appeals office has the identical issue under

consideration in the case of another taxpayer (not related within the meaning of section 267 or section



1504) in an entirely different transaction. With respect to the same taxpayer or the same transaction, when

the issue is under the jurisdiction of an appeals office, and the applicability of more than one kind of

federal tax is dependent upon the resolution of that issue, EP or EO Examinations or EP or EO

Determinations may not request technical advice on the applicability of any of the taxes involved.

     EP or EO Examinations or EP or EO Determinations or an Appeals Area Director, SB/SE-TE/GE, also

may not request technical advice on an issue if the same issue of the same taxpayer (or of a related

taxp ayer w ithin th e m ean ing of  sec tion 267 or  a m em ber o f an a ffiliate d gro up of  which the  taxpayer is

also a mem ber within the meaning of section 1504) is in a dock eted case for the sam e taxpayer (or for a

related taxpayer or a member of an affiliated group of which the taxpayer is also a member) for any

taxable year.

At the earliest possible stage

     .03 O nce  an iss ue is id entifie d, all re quests fo r tech nica l advic e sho uld be  ma de at  the earlies t possible

stag e in an y proc eed ing. T he fa ct tha t the is sue  is rais ed late in the  exam ination, de term ination or a ppeals

proc ess  shou ld not  influe nce , how ever , EP o r EO  Examin ations', EP  or EO  Dete rm inations' o r an A ppeals

Area Director's, SB/SE-TE/GE decision to request technical advice.

SECTION 9. HOW ARE PRE-SUBMISSION CONFERENCES SCHEDULED?

Pre- submis sion  conf eren ce ge nera lly is per mitte d when a r equest fo r tech nica l advic e is likely and  all

parties agree to request the conference

     .01 In an effort to promote expeditious processing of requests for technical advice, EP or EO Technical

generally will meet with the EP or EO Examinations or the EP or EO Determinations or the appeals office

and the ta xpayer p rior to the tim e a requ est for tec hnical ad vice is sub mitted to  EP or E O Te chnical. In

cases involving very complex issues, the EP or EO Examinations or the EP or EO Determinations or the

appeals office and the taxpayer are encou raged to request a pre- subm ission conference. A request for a

pre- submission conference should be made, however, only after the EP or EO Examinations or the EP or

EO Dete rm inations or  the appeals of fice d eterm ines  that it w ill likely re quest tec hnical adv ice an d only

after all parties agree that a pre-submission conference should be requested.

Purpose of pre-submission conference

     .02 A pre-submission conference is intended to facilitate agreement between the parties as to the

appropriate scope of the request for technical advice, the factual information to be included in the request

for technical advice, any collateral issues that either should or should not be included in the request for

technical advice, and any other substantive or procedural considerations that will allow EP or EO

Technical to provide the parties with technical advice as expeditiously as possible.

     A pre-submission conference is not intended to create an alternate procedure for determining the

merits of the substantive positions advocated by the EP or EO Examinations or the EP or EO

Determinations or the appeals office or by the taxpayer. The conference is intended only to facilitate the

overall technical advice process.

Request for pre-submission conference must be submitted in writing by the EP or EO Examinations or the

EP or EO Determinations or the appeals office

     .03 A request for a pre-submission conference must be submitted in writing by the EP or EO

Examinations or the EP or EO Determinations or the appeals office. The request should identify the office

expected to have jurisdiction over the request for technical advice. The request should include a brief

explanation of the primary issue so that an assignment to the appropriate group can be made.

     An original and one copy of the request should be submitted to the appropriate address listed in section

10.06 of this revenue procedure

Group  will contact the  EP or E O Exa mina tions or the  EP or E O De termin ations or th e appe als office to

arrange the pre-submission conference

     .04 Within 5 working days after it receives the request, the group assigned responsibility for conducting

the pre-submission conference will contact the EP or EO Examinations or the EP or EO Determinations or

the appeals office to arrange a mutually convenient time for the parties to meet in the EP or EO Technical



office. The conference generally should be held within 30 calendar days after the EP or EO Examinations

or the EP or EO Determinations or the appeals office is contacted. The EP or EO Examinations or the EP

or EO Determinations or the appeals office will be responsible for coordinating with the taxpayer as well as

with any other Service personnel whose attendance the EP or EO Examinations or the EP or EO

Determinations or the appeals office believes would be appropriate.

Pre-submission conference generally held in person

     .05 Pre-submission conferences generally will be held in person in EP or EO Technical. However, if the

EP or E O Exa mina tions or the  EP or E O De termin ations or th e appe als office p ersonn el are una ble to

attend the conference, the conference may be conducted by telephone.

Certain information required to be submitted to EP or EO Technical prior to the pre-submission

conference

     .06 At least 10 working days before the scheduled pre- submission conference, the EP or EO

Examinations or the EP or EO Determinations or the appeals office and the taxpayer should submit to EP

or EO Technical a statement of the pertinent facts (including any facts in dispute), a statement of the

issues  that the pa rties wou ld like to discu ss, and  any legal ana lysis, authorities , or back ground  docum ents

that the parties believe would facilitate EP or EO Technical's understanding of the issues to be discussed

at the  conf eren ce. T he leg al ana lysis pr ovide d for  the p re-subm ission con ference  need  not be as f ully

deve loped  as the ana lysis that ultim ately w ill acco mp any the req ues t for techn ical ad vice, b ut it sh ould

allow EP or EO Technical to become reasonably informed regarding the subject matter of the conference

prior to the meeting. The EP or EO Examinations or the EP or EO Determinations or the appeals office or

the taxpayer should ensure that the EP or EO Technical office receives a copy of any required power of

attorney, preferably on Form 2848, Power of Attorney and Declaration of Representative.

Pre-submission conference may not be taped

     .07 Because pre-submission conference procedures are informal, no tape, stenographic, or other

verb atim  reco rding  of a c onfe renc e m ay be m ade  by any p arty.

Discussion of substantive issues is not binding on the Service

     .08 Any discussion of substantive issues at a pre-submission conference is advisory only, is not binding

on the Service, and cannot be relied upon as a basis for obtaining retroactive relief under the provisions of

section 7805(b).

SECTION 10. WHAT MUST  BE INCLUDED IN THE REQUEST FOR TECHN ICAL ADVICE?

Statem ent of issu es, facts , law, and a rgum ents

     .01 Whether initiated by the taxpayer or by an EP or EO Examinations or an EP or EO Determinations

or an appeals office, a request for technical advice must include the facts and the issues for which

technica l advice is req uested , and a wr itten statem ent clearly sta ting the app licable law an d the arg ume nts

in support of both the Service's and the taxpayer's positions on the issue or issues.

Taxpayer must submit statement if the taxpayer initiates request for technical advice

     (1) If the taxpayer initiates the request for technical advice, the taxpayer must submit to the EP or EO

specialist or appeals officer, at the time the taxpayer initiates the request, a written statement --

     (a) stating the facts and the issues;

     (b) explaining the taxpayer's position;

     (c) discussing any relevant statutory provisions, tax treaties, court decisions, regulations, revenue

rulings, revenue procedures, notices, or any other authority supporting the taxpayer's position; and

     (d) stating the reasons for requesting technical advice.

     If the EP or EO specialist or the appeals officer determines that technical advice will be requested, the

taxpayer's statement will be forwarded to EP or EO Technical with the request for technical advice.



Taxpayer is encouraged to submit statement if Service initiates request for technical advice

     (2) If the request for technical advice is initiated by an EP or EO Examinations office or by an EP or EO

Determinations office or by an appeals office, the taxpayer is encouraged to submit the written statement

described in section 10.01(1) of this revenue procedure. If the taxpayer's statement is received after the

reques t for techn ical advice  has be en forw arded to  EP or E O Te chnical, the  statem ent will be forw arded to

EP or E O Te chnical fo r assoc iation with the te chnical a dvice req uest.

Statement of authorities contrary to taxpayer's position

     (3) Whether the request for technical advice is initiated by the taxpayer or by an EP or EO

Examinations office or by an EP or EO Determinations office or by an appeals office, the taxpayer is also

encouraged to comment on any legislation, tax treaties, regulations, revenue rulings, revenue procedures,

or court decisions contrary to the taxpayer's position. If the taxpayer determines that there are no contrary

authorities, a statement to this effect would be helpful. If the taxpayer does not furnish either contrary

authorities or a statement that none exists, the Service, in complex cases or those presenting difficult or

novel issues, may request submission of contrary authorities or a statement that none exists.

Statement pertaining to statute of limitations

     .02 As  part o f the request, th e EP  or EO  Examin ations or th e EP  or EO  Dete rm inations or  the appeals

office must submit a statement, in addition to the criteria on Form 5565 referred to below, that (1) the

applicable statute of limitations has at least 180 calendar days to run before its expiration or (2) the

applicab le statute of  limitations w ill run prior to 180  calenda r days from  the date a  reques t is transfer red to

EP or EO Technical and the case should be processed on an expedited basis. If the EP or EO

Examinations or the EP or EO Determinations or the appeals office obtains an extension of the statute of

limitations while the request is being processed in EP or EO Technical, the office obtaining the extension

must also submit a revised statement to EP or EO Technical advising it of the new expiration date.

     If there are les s than 61  calenda r days rem aining bef ore the e xpiration o f the statute  of limitations  with

respect to a case being processed on an expedited basis, the case will be returned to the office

responsible for statute control of the file unless a decision is made pursuant to IRM Multifunctional

Handbook section 121.2, Statute of Limitations Handbook that the case can be timely processed. EP or

EO Technical will telephone (or fax notice of) its decision to the requesting EP or EO Examinations or the

EP or EO Determinations or the appeals office and will place a memorandum in the file to reflect whatever

procedural steps have been taken.

General provisions of sections 6104 and 6110

     .03 Generally, section 6104(a)(1)(B) provides that an application filed with respect to: (1) the

qualification of a pension, profit-sharing, or stock bonus plan under section 401(a) or section 403(a) or an

individual retirement arrangement under section 408(a) or section 408(b) will be open to public inspection

pursuant to regulations as will (2) any application filed for an exemption from tax under section 501(a) of

an organization forming part of a plan or account described above. Generally, section 6110(a) provides

that except as provided otherwise, written determinations (defined in section 6110(b)(1) as rulings,

determination letters, technical advice memorandum s and Chief Counsel advice) and any related

background file document will be open to public inspection pursuant to regulations.

Application of section 6104

     .04 The requirements for submitting statements and other materials or proposed deletions in technical

advice m emo randum s before  public insp ection is allow ed do no t apply to requ ests for a ny docum ents to

the extent section 6104 applies.

Statement identifying information to be deleted from public inspection

     .05 The text of a  technica l advic e m em oran dum  subj ect to  sec tion 6110  ma y be op en to  public

inspection. The Service deletes certain information from the text before it is made available for inspection.

To help the Service make the deletions required by section 6110(c), the taxpayer must provide a

statement indicating the deletions desired ("deletions statement"). If the taxpayer does not submit the

deletions statement, the Service will follow the procedures in section 11.05 of this revenue procedure.



     A taxpayer who wants only names, addresses, and identifying numbers deleted should state this in the

deletions statement. If the taxpayer wants more information deleted, the deletions statement must be

accompanied by a copy of the technical advice request and supporting documents on which the taxpayer

should bracket the material to be deleted. The deletions statement must indicate the statutory basis, under

section 6110(c) for each proposed deletion.

     If the ta xpayer de cides to ask fo r add itiona l delet ions  befo re the  technica l advic e m em oran dum  is

issued, additional deletions statements may be submitted.

     The deletions statement must not appear in the request for technical advice but, instead, must be

mad e in a sep arate do cum ent attach ed to the re quest.

     The deletions statement must be signed and dated by the taxpayer or the taxpayer's authorized

representative. A stamped signature is not permitted.

     The taxpayer should follow these same procedures to propose deletions from any additional

inform ation sub mitted a fter the initial requ est for tec hnical ad vice. An a dditional de letions state men t,

however, is not required with each submission of additional information if the taxpayer's initial deletions

statement requests that only names, addresses, and identifying numbers are to be deleted and the

taxpayer wants the same information deleted from the additional information.

Transmittal Form 5565, Request for Technical Advice -- EP/EO

     .06 The EP or EO  Examinations or the EP  or EO Determ inations or the appeals office should use Form

5565, Request for Technical Advice -- EP/EO, for transmitting a request for technical advice to EP or EO

Technical using the addresses listed below.

Address to send requests from EP or EO Examinations or EP or EO Determinations offices

     Employee Plans

     Internal Revenue Service

     Attn: T:EP:RA

     1111 Constitution Ave., NW

     Washington, DC 20224

     Exempt Organizations

     Internal Revenue Service

     Attn: T:EO:RA

     1111 Constitution Ave., NW

     Washington, DC 20224

Address to send requests from appeals offices

     Internal Revenue Service

     Director, Appeals LMSB Operations

     Attn: C:AP:LMSB

     Franklin Court Building

     1099 14th Street, NW

     Washington, DC 20005

Number of copies of request to be submitted

     .07 The EP or EO Examinations or the EP or EO Determinations or the appeals office must submit (3)

three  copie s of th e req ues t for te chn ical ad vice to  EP o r EO  Tec hnical.

Power of attorney

     .08 Any authorized representative, as described in section 9.02 of Rev. Proc. 2001-4, whether or not

enrolled to practice, must comply with Treasury Department Circular No. 230, as revised, and with the

con ference  and p ractic e req uirem ents  of the  State me nt of P roce dura l Rule s (26  CFR  part 6 01). It  is

preferre d that Fo rm 28 48, Pow er of Attorn ey and D eclaration  of Rep resenta tive, be use d with rega rd to

requests for technical advice under this revenue procedure.



Case files

     .09 The EP or E O Ex am inations or  the E P or E O D eterm inations or  the appeals of fice w ill subm it

copies of the original documents (the administrative file) to EP or EO Technical accompanying the

applicable Form 5565. The EP or EO Examinations or the EP or EO Determinations or the appeals office

will maintain the original documents (including any power of attorney).

SECTION 11. HOW ARE REQUESTS HANDLED?

Taxpayer notified

     .01 Regardless of whether the taxpayer or the Service initiates the request for technical  advice, the EP

or EO Examinations or the EP or EO Determinations or the appeals office:

     (1) will notify the taxpayer that technical advice is being requested; and (2) at or before the time the

request is submitted to EP or EO  Technical, will give to the taxpayer a copy of the arguments that are

being provided to EP or EO Technical in support of its position.

     If the EP or EO specialist or appeals officer initiates the request for technical advice, he or she will give

to the taxp ayer a cop y of the state men t of the per tinent facts  and the is sues p ropose d for sub miss ion to

EP o r EO  Tec hnical.

     This  sec tion 11.01  does  not apply to  a technical adv ice m em oran dum  desc ribed  in sec tion 11.06  of this

revenue procedure.

Conference offered

     .02 When notifying the taxpayer that technical advice is being requested, the EP or EO specialist or

appeals officer will also tell the taxpayer about the right to a conference in EP or EO Technical if an

adverse decision is indicated and will ask the taxpayer whether such a conference is desired.

If the taxpa yer disagre es with the  Service's  statem ent of fac ts

     .03 If the EP or EO specialist or appeals officer initiates the request for technical advice, the taxpayer

has 10 calendar days after receiving the statement of facts and specific issues to submit to that specialist

or officer a written statement specifying any disagreement on the facts and issues. A taxpayer who needs

mo re tha n 10 c alend ar da ys m ust ju stify, in w riting, t he re quest for  an ex tens ion of  time . The  extension is

subject to the approval of the EP or EO Examinations Area manager or the EP or EO Determinations

manager or the Appeals Area Director, SB/SE-TE/GE.

     After rece iving the taxp ayer's state men t of the are as of disa greem ent, every ef fort shou ld be m ade to

reach agreement on the facts and the specific points at issue before the matter is referred to EP or EO

Technical. If an agreement cannot be reached, the EP or EO Examinations or the EP or EO

Determinations or the appeals office will notify the taxpayer in writing. Within 10 calendar days after

receiving the written notice, the taxpayer may submit a statement of the taxpayer's understanding of the

facts and the specific points at issue. A taxpayer who needs more than 10 calendar days to prepare the

state me nt of u nde rstan ding m ust ju stify, in w riting, t he re quest for  an ex tens ion of  time . The  extension is

subject to the approval of the EP or EO Examinations Area manager or the EP or EO Determinations

manager or the Appeals Area Director, SB/SE-TE/GE. Both the statements of the taxpayer and the EP or

EO Examinations or EP or EO Determinations or appeals office will be forwarded to EP or EO Technical

with the request for technical advice.

     When EP or EO Examinations or EP or EO Determinations or the Appeals Area Director, SB/SE-

TE/GE, and the taxpayer cannot agree on the material facts and the request for technical advice does not

involve the issue of whether a letter ruling or determination letter should be modified or revoked, EP or EO

Technical, at its discretion, may refuse to provide technical advice. If EP or EO Technical chooses to issue

technical advice, it will base its advice on the facts provided by the EP or EO Examinations or EP or EO

Determinations or appeals office.

     If a request for technical advice involves the issue of whether a letter ruling or determination letter

should be modified or revoked, EP or EO Technical will issue the technical advice.



If the Serv ice disag rees with  the taxpa yer's statem ent of fac ts

     .04 If the taxpayer initiates the action to request technical advice, and the taxpayer's statement of the

facts and issues is not wholly acceptable to the EP or EO Examinations or the EP or EO Determinations

or the appeals office, the Service will notify the taxpayer in writing of the areas of disagreement. The

taxpayer has 10 calendar days after receiving the written notice to reply to it. A taxpayer who needs m ore

than 10 calendar days must justify in writing the request for an extension of time. The extension is subject

to the approval of the EP or EO Examinations Area manager, or the EP or EO Determinations manager or

the Appeals Area Director, SB/SE-TE/GE.

     If an agreement cannot be reached, both the statements of the taxpayer and the EP or EO

Exam inations or  EP or E O De termin ations or a ppeals o ffice will be forwarded  to EP or E O Te chnical w ith

the request for technical advice. When the disagreement involves material facts essential to the

preliminary assessment of the case, the EP or EO Examinations Area manager, the EP or EO

Determinations manager or the Appeals Area Director, SB/SE-TE/GE, may refuse to refer a taxpayer

initiate d req ues t for te chn ical ad vice to  EP o r EO  Tec hnical.

     If the EP or EO Examinations or the EP or EO Determinations or the Appeals Area Director, SB/SE-

TE/GE, submits a case involving a disagreement of material facts, EP or EO Technical, at its discretion,

ma y refuse to  prov ide techn ical ad vice. I f EP o r EO  Tec hnical cho oses to is sue  technica l advic e, it will

base its advice on the facts provided by the EP or EO Examinations or the EP or EO Determinations or

the appeals office.

If the taxpayer has not submitted the required deletions statement

     .05 When the EP or EO Examinations or the EP or EO Determinations or the appeals office initiates

the requ est for tec hnical ad vice, the tax payer has  10 calen dar days  after rece iving the state men t of facts

and issues to be submitted to EP or EO Technical to provide the deletions statement required under

section 6110 if public inspection is permitted pursuant to section 6110 (see section 10.05 of this revenue

procedure). In such a case, if the taxpayer does not submit the deletions statement, the EP or EO

Examinations or the EP or EO Determinations or the appeals office, will tell the taxpayer that the

statement is required.

     Wh en the tax payer initiates th e reque st for tech nical advic e and do es not s ubm it with the requ est a

deletions statement as required by section 6110, the EP or EO Examinations or the EP or EO

Determ inations or  the App eals Are a Directo r, SB/SE -TE/G E, will ask the  taxpayer to  subm it the statem ent.

If the EP or EO Examinations or the EP or EO Determinations or the Appeals Area Director, SB/SE-

TE/G E, does  not rece ive the dele tions state men t within 10 ca lendar da ys after as king the  taxpayer fo r it,

the EP or EO Examinations or the EP or EO Determinations or the Appeals Area Director, SB/SE- TE/GE,

may decline to submit the request for technical advice.

     However, if the EP or EO Ex aminations or the EP or EO  Determinations or the Appe als Area Director,

SB/SE-TE/GE, decides to request technical advice, whether initiated by the EP or EO Examinations or the

EP or EO Determinations or the appeals office or by the taxpayer, in a case in which the taxpayer has not

submitted the deletions statement, EP or EO Technical will make those deletions that the Commissioner

of Internal Revenue determ ines are required by section 6110(c).

Criminal or civil fraud cases

     .06 The provisions of this section (about referring issues upon the taxpayer's request, obtaining the

taxpayer's statement of the areas of disagreement, telling the taxpayer about the referral of issues, giving

the taxpayer a copy of the arguments submitted, submitting proposed deletions, and granting conferences

in EP or EO Technical) do not apply to a technical advice memorandum  described in section

6110(g)(5)(A) that involves a matter that is the subject of or is otherwise closely related to a criminal or

civil fraud inve stigation, or a  jeopard y or term ination ass essm ent.

     In thes e cas es, a  copy o f the te chn ical ad vice m em oran dum  is give n to th e taxpaye r afte r all

proceedings in the investigations or assessments are complete, but before the Service mails the notice of

intention to disclose the technical advice memorandum under section 6110(f)(1). The taxpayer may then

prov ide the sta tem ent o f proposed de letions to E P or E O T echnica l.



SECTION 12. HOW DO ES A TAXPAYER APPEAL AN EP OR EO MANAGER'S OR AN APPEALS AREA

DIRECTOR'S DECISION NOT TO SEEK TECHNICAL ADVICE?

Taxpayer notified of decision not to seek technical advice

     .01 If the EP or EO specialist's or the appeal's referral of an issue to EP or EO Technical for technical

advice d oes no t warrant re ferral, the E P or EO  specialist o r the app eals office r will tell the taxpayer . A

taxpayer's request for such a referral will not be denied merely because EP or EO Technical provided

legal advice, other than advice furnished pursuant to this revenue procedure, to the EP or EO

Examinations or EP  or EO Determ inations or appeals office on the matter.

Taxpayer may appeal decision not to seek technical advice

     .02 The  taxpayer m ay appea l the decisio n of the E P or EO  specialist o r the app eals office r not to

request technical advice. To do so, the taxpayer must submit to that specialist or officer, within 10

calendar days after being told of the decision, a written statement of the facts, law, and arguments on the

issue and the reasons why the taxpayer believes the matter should be referred to EP or EO Technical for

technical advice. A taxpayer who needs more than 10 calendar days must justify in writing the request for

an extension of time. The extension is subject to the approval of the EP or EO Examinations Area

manager or the EP or EO Determinations manager or the Appeals Area Director, SB/SE-TE/GE.

EP or EO Ex aminations Area m anager or EP or EO  Determinations m anager or Appeals Area  Director,

SB/SE-TE/GE, determines whether technical advice will be sought

     .03 The EP or EO specialist or the appeals officer submits the taxpayer's statement through proper

channels to the EP or EO Examinations Area manager or the EP or EO Determinations manager or the

Appe als Are a Dire ctor, S B/SE -TE/G E, alon g with th e EP o r EO s pecia list's or th e app eals o fficer's

statement of why the issue should not be referred to EP or EO Technical. The manager or Appeals Area

Director, SB/SE- TE/GE, determines, on the basis of the statements, whether technical advice will be

requested.

     If the manager or Appeals Area Director, SB/SE-TE/GE, determines that technical advice is not

warranted and proposes to deny the request, the taxpayer is told in writing about the determination. In the

letter to the taxpayer, the manager or Appeals Area Director, SB/SE-TE/GE, states the reasons for the

proposed denial (except in unusual situations when doing so would be prejudicial to the best interests of

the Government). The taxpayer has 10 calendar days after receiving the letter to notify the manager or

App eals  Area  Direc tor, SB/SE -TE /GE , of ag reem ent o r disa gree me nt with  the p ropo sed  denia l.

Manager or area director's decision may be reviewed but not appealed

     .04 The taxpayer may not appeal the decision of the EP or EO Examinations Area manager or the EP

or EO Determinations manager or the Appeals Area Director, SB/SE-TE/GE, not to request technical

advic e from E P or E O T echnica l. How ever , if the ta xpayer do es no t agre e with  the p ropo sed  denia l, all

data on the issue for which technical advice has been sought, including the taxpayer's written request and

statements, will be submitted to the Comm issioner, Tax Exempt and Government Entities Division or the

Chief, Appeals, as appropriate.

     The Comm issioner, Tax Exempt and Government Entities Division through the Director, Employee

Plans, or the Director, Exempt Organizations or, if appropriate, the Chief, Appeals will review the proposed

denial solely on the basis of the written record, and no conference will be held with the taxpayer or the

taxpayer 's repres entative. T he app ropriate D irector or C hief or his o r her repr esenta tive ma y consult w ith

EP or EO Technical and the Office of Chief Counsel, if necessary, and will notify the EP or EO

Examinations or the EP or EO Determinations or the area appeals office within 45 calendar days of

receiving all the data regarding the request for technical advice whether the proposed denial is approved

or dis app rove d. Th e EP  or EO  Examin ations or th e EP  or EO  Dete rm inations or  area  appe als of fice w ill

then notify the taxpayer.

     While the matter is being reviewed, the EP or EO Examinations office or the EP or EO Determinations

office or the area appeals office suspends action on the issue (except when the delay would prejudice the

Governm ent's interest).



     The provisions of this revenue procedure regarding review of the proposed denial of a request for

technical advice continue to be applicable in those situations in which the authority normally exercised by

the EP or EO Examinations Area manager, the EP or EO Determinations manager, or the Appeals Area

Director,  SB/S E-T E/G E, ha s bee n dele gate d to anoth er of ficial.

SECTION 13. HOW ARE REQUESTS FOR TECHNICAL ADVICE WITHDRAWN?

Taxpayer notified

     .01 Once a request for technical advice has been sent to EP or EO Technical, only an EP or EO

Examinations Area manager, an EP or EO Determinations manager or an Appeals Area Director, SB/SE-

TE/GE may withdraw that request for technical advice. He or she may ask to withdraw a request at any

time before the responding transmittal memorandum  transmitting the technical advice is signed.

     The  EP o r EO  Examin ations Are a m anager, th e EP  or EO  Dete rm inations m anager o r the A ppeals

Area Director, SB/SE-TE/GE, as appropriate, must notify the taxpayer in writing of an intent to withdraw

the request for technical advice except (1) when the pe riod of limitations on assessmen t is about to expire

and  the ta xpayer ha s dec lined to sign  a con sen t to ex tend  the period , or (2 ) whe n suc h not ificatio n would

be preju dicial to the be st interests  of the G overnm ent.

     If the taxpayer does not agree that the request for technical advice should be withdrawn, the

procedures in section 12 of this revenue procedure must be followed.

EP or EO Technical may provide views

     .02 When a request for technical advice is withdrawn, EP or EO Technical may send its views to the

EP or EO Examinations office or the EP or EO Determinations office or the Appeals Area Director, SB/SE-

TE/GE, when acknowledging the withdrawal request. In an appeals case, acknowledgment of the

withdrawal request should be sent to the appropriate appeals office, through the Director, Appeals LMSB

Operations, C:AP:LMSB. In appropriate cases, the subject matter may be published as a revenue ruling or

as a revenue procedure.

SECTION 14. HOW ARE CONFERENCES SCHEDULED?

If requested, offered to the taxpayer when adverse technical advice proposed

     .01 If, after the technical advice request is analyzed, it appears that technical advice adverse to the

taxpayer will be given, and if a conference has been requested, the taxpayer will be informed, by

telephone if possible, of the time and place of the conference.

Normally held within 21 days of contact with the taxpayer

     .02 The  confere nce m ust be he ld within 21 c alendar  days after th e taxpa yer is conta cted. If

conferences are be ing arranged for more  than one request for technical advice for the sam e taxpayer,

they will be scheduled to cause the least inconvenience to the taxpayer. If considered appropriate, EP or

EO Tec hnical will no tify the E P or E O sp ecia list or th e app eals  officer of  the scheduled  conf eren ce an d will

offer the EP or EO specialist or the appeals officer the opportunity to attend the conference. The

Commissioner, Tax Exempt and Government Entities Division, the Chief, Appeals, the EP or EO

Examinations Area  manage r, the EP or EO Determ inations manager, or the Appe als Area Director,

SB/S E-T E/G E m ay des ignate other Se rvice  repre sen tatives to a ttend  the confe renc e in lieu  of, or  in

addition to, the EP or EO specialist or the appeals officer.

21-day period may be extended if justified and approved

     .03 An extension of the 21-day period will be granted only if the taxpayer justifies it in writing, and the

group manager (or his or her delegate) of the office to which the case is assigned approves it. No

exte nsion will be  gran ted w ithou t the a ppro val of  the g roup  ma nager (or  his or  her d elega te). Except in

rare and unusual circumstances, EP or EO Technical will not agree to an extension of more than 10

working days beyond the end of the 21-day period.

     The request for an extension must be submitted before the end of the 21-day period, and should be

submitted sufficiently before the end of this period to allow EP or EO Technical to consider, and either

approve or deny, the request before the end of the 21-day period. If unusual circumstances near the end



of the period make  a timely written request impractical, EP or EO Tech nical should be told orally before

the end of the period about the problem and about the forthcoming written request for an extension. The

written req uest for a n exten sion m ust be s ubm itted to EP o r EO T echnica l prom ptly after the ora l request.

The taxpayer will be told promptly (and later in writing) of the approval or denial of the requested

extension.

Denial of extension cannot be appealed

     .04 There is no right to appeal the denial of a request for an extension. If EP or EO Technical is not

advised of problems with meeting the 21-day period, or if the written request is not sent promptly after EP

or EO Technical is notified of problems with meeting the 21-day period, the case will be processed on the

basis of the existing record.

Entitled to one conference of right

     .05 A taxpayer is entitled by right to only one conference in EP or EO Technical unless one of the

circu ms tanc es dis cussed  in sec tion 14.09  of this  revenue  proc edure ex ists. T his co nference is no rmally

held a t the g roup  level in  EP T echnica l or EO  Tec hnical, wh ichever is  appr opria te. It is a ttend ed by a

person who has authority to sign the transmittal memorandum discussed in section 16.13 on behalf of the

group man ager.

     When m ore than one group has taken an adverse position on an issue in the request, or when the

position ultimately adopted by one group will affect another group's determination, a representative from

each group with authority to sign for the group manager will attend the conference. If more than one

subject is discussed at the conference, the discussion constitutes the conference of right for each subject

discussed.

     To have a thorough and informed discussion of the issues, the conference usually is held after the

group has had an opportunity to study the case. However, the taxpayer may request that the conference

of right be held earlier in the consideration of the case than the Service would ordinarily designate.

     The taxpayer has no right to appeal the action of a group to any other Service official. But see section

14.09 for situations in which the Service may offer additional conferences.

Conference may not be taped

     .06 Because conference procedures are informal, no tape, stenographic, or other verbatim recording of

a con ference  ma y be m ade  by any p arty.

Conference may be delayed to address a request for relief under section 7805(b)

     .07 In the event of a tentative adverse determination, the taxpayer may request in writing a delay of the

conference so that the taxpayer can prepare and submit a brief requesting relief under section 7805(b)

(discussed in section 19 of this revenue procedure). The group manager (or his or her delegate) of the

office to which the case is assigned will determine whether to grant or deny the request for delaying the

conference. If such request is granted, the Service will schedule a conference on the tentatively adverse

position and the section 7805(b) relief request within 10 days of receiving the taxpayer's section 7805(b)

request. See section 19.06 of this revenue procedure for the conference procedures if the section 7805(b)

request is made after the conference on the substantive issues has been held.

Service makes tentative recommendations

     .08 The  senior S ervice rep resenta tive at the co nferen ce ens ures tha t the taxpa yer has fu ll opportunity

to present views on all the issues in question. The Service representatives explain the tentative decision

on the su bstantive  issues a nd the re asons  for it.

     If the taxpayer requests relief under section 7805(b) (regarding limitation of retroactive effect), the

Service representatives will discuss the tentative recommendation concerning the request for relief and

the reason for the tentative recommendation.

     No commitment will be made as to the conclusion that the Service will finally adopt regarding the

outcome of the section 7805(b) issue or on any other issue discussed.



Additional conferences may be offered

     .09 The Service will offer the taxpayer an additional conference if, after the conference of right, an

adverse holding is proposed on a new issue or on the same issue but on grounds different from those

discussed at the first conference.

     When a proposed holding is reversed at a higher level with a result less favorable to the taxpayer, the

taxpayer has no right to another conference if the grounds or arguments on which the reversal is based

were dis cusse d at the co nferen ce of righ t.

     The limitation on the number of conferences to which a taxpayer is entitled does not prevent EP or EO

Technical from inviting a taxpayer to attend additional conferences, including conferences with an official

higher than the group level, if EP or EO Technical personnel think they are necessary. Such conferences

are not o ffered a s a m atter of co urse sim ply becau se the gr oup ha s reach ed an ad verse d ecision. In

general, conferences with higher level officials are offered only if the Service determines that the case

presents significant issues of tax policy or tax administration and that the consideration of these issues

would be enhanced  by additional conferences with the taxpayer.

     In acc orda nce  with s ectio n 14.02 of  this re venu e pro cedure, th e EP  or EO  spec ialist o r the a ppeals

officer may be offered the opportunity to participate in any additional taxpayer's conference, including a

conference with an official higher than the group level. Section 14.02 of this revenue procedure also

provides that other Service representatives are allowed to participate in the conference.

Additional information submitted after the conference

     .10 W ithin 21 cale nda r days  after  the confe renc e, the  taxpayer m ust fu rnish  to EP  or EO  Tec hnical,

whichever is applicable, any additional data, lines of reasoning, precedents, etc., that the taxpayer

prop osed and  discu ssed at th e con ference  but d id not  prev ious ly or ad equately p rese nt in w riting. T his

additional information must be subm itted by letter with a penalties of perjury statement in the form

described in section 16.10 of this revenue procedure.

     The taxpayer must also send a copy of the additional information to the EP or EO Examinations office

or the EP or EO Determinations office or the Appeals Area Director, SB/SE-TE/GE, for comment. Any

comments must be furnished promptly to the appropriate group in EP or EO Technical. If the EP or EO

Examinations office or the EP or EO Determinations office or the Appeals Area Director, SB/SE-TE/GE,

does not  have  any co mm ents , he o r she  mu st no tify the g roup  repre sen tative  prom ptly.

     If the additional information would have a significant impact on the facts in the request for technical

advic e, EP  or EO  Tec hnical will as k EP  or EO  Examin ations or E P or E O D eterm inations or  the A ppeals

Area Director, SB/SE-TE/GE, for comments on the facts contained in the additional information submitted.

The EP or EO  Examinations office or the EP  or EO Determ inations office or the Appeals Area Director,

SB/SE-TE/GE, will give the additional information prompt attention.

     If the additional information is not received from the taxpayer within 21 calendar days, the technical

advice memorandum will be issued on the basis of the existing record.

     An extension of the 21-day period may be granted only if the taxpayer justifies it in writing, and the

group manager (or his or her delegate) of the office to which the case is assigned approves the extension.

Such extension will not be routinely granted. The procedures for requesting an extension of the 21-day

period and notifying the taxpayer of the Services's decision are the same as those in sections 14.03 and

14.04 of this revenue procedure.

Underlimited circumstances, may schedule a conference to be held by telephone

     .11 Infrequently, taxpayers request that their conference of right be held by telephone. This request

may occur, for example, when a taxpayer wants a conference of right but believes that the issue does not

warrant the expense of traveling to Washington, DC. If a taxpayer makes such a request, the group

ma nager, or  his or  her d elega te of th e gro up to  which the  case is as signed, w ill decid e if it is a ppro priate  in

the particular case to hold the conference of right by telephone. If the request is approved, the taxpayer

will be advised when to call the Service representatives (not a toll-free call).



     In accordance with section 14.02 of this revenue procedure, the EP or EO specialist or appeals officer

will be offered the opportunity to participate in the telephone conference. Section 14.02 of this revenue

procedure also provides that other Service representatives are allowed to participate in the conference.

SECTION 15. HOW IS STATUS OF REQUEST OBTAINED?

Taxpayer or taxpayer's representative may request status from EP or EO Examinations or EP or EO

Determinations or appeals office

     .01 The taxpayer or the taxpayer's representative may obtain information on the status of the request

for technical advice by contacting the EP or EO Examinations office or the EP or EO Determinations office

or the appeals office that requested the technical advice. See section 16.08 of this revenue  procedure

concerning the time for discussing the tentative conclusion with the taxpayer's representative. See section

17.02 of this revenue procedure regarding discussions of the contents of the technical advice

memorandum  with the taxpayer or the taxpayer's representative.

EP or EO Technical will give status updates to the EP or EO Examinations or EP or EO Determinations or

Appeals Area Director,  SB/SE-TE/GE

     .02 The group represen tative or manager to whom  the technical advice request is assigned will give

status updates on the request once a month to the EP or EO Examination Area manager or the EP or EO

Determinations manager or the Appeals Area Director, SB/SE-TE/GE. In addition, an EP or EO

Examinations Area  manage r or an EP or EO D eterminations ma nager or an Appeals Are a Director,

SB/SE-TE/GE may get current information on the status of the request for technical advice by calling the

person whose name and telephone number are shown on acknowledgment of receipt of the request for

technical advice.

     See section 16.09 of this revenue procedure about discussing the final conclusions with the EP or EO

Examinations office or the EP or EO Determinations office or the appeals office. Further, the EP or EO

Exam inations of fice or the E P or EO  Determ inations of fice or the A ppeals A rea Direc tor, SB/S E-TE /GE

will be notified at the time the technical advice memorandum is mailed.

SECTION 16. HOW DO ES EP OR EO TECHNICAL PREPARE THE TECH NICAL ADVICE     

MEMORANDUM?

Delegates authority to group manag ers

     .01 The authority to issue technical advice on issues under the jurisdiction of the Comm issioner, Tax

Exempt and Government Entities Division has largely been delegated to the managers of the Employee

Plans R ulings & A greem ents T echnica l and Actu arial group s, and the  Tech nical Gu idance a nd Qu ality

Assurance group (collectively referred to as "EP Technical"); and of the Exempt Organizations Rulings &

Agre em ents  Tec hnical gro ups  and the T echnica l Guid ance and  Qua lity Ass uran ce gr oup  (colle ctively

referred  to as "EO  Tech nical")

Determines whether request has been properly made

     .02 A request for technical advice generally is given priority and processed expeditiously. As soon as

the re quest for  technica l advic e is as signed, th e technical em ployee  analyzes the file to  see w heth er it

meets all of the requirements of sections 7, 8, and 10 of this revenue procedure.

     However, if the request does not comply with the requirements of section 10.05 of this revenue

procedure relating to the deletions statement, the Service will follow the procedure in the last paragraph of

section 11.05 of this revenue procedure.

Contacts the EP or EO Examinations or EP or EO Determinations or appeals office to discuss issues

     .03 Usua lly, within 21 calen dar days  after the g roup rec eives the  reques t for techn ical advice , a

representative of the group telephones the EP or EO Examinations office or the EP or EO Determinations

office or the appeals office to discuss the procedural and substantive issues in the request that come

within the group's jurisdiction.

Informs the EP or EO Examinations or EP or EO Determinations or appeals office if any matters in the

request have been referred to another group or office



     .04 If the technical advice request concerns matters within the jurisdiction of more than one group or

office, a representative of the group that received the original technical advice request generally informs

the EP or EO Examinations office or the EP or EO Determinations office or the appeals office within 21

calendar days of receiving the request that --

     (1) the matters within the jurisdiction of another group or office have been referred to the other group or

office for consideration, and

     (2) a representative of the other group or office will contact the EP or EO Examinations office or the EP

or EO  Dete rm inations of fice o r the a ppeals of fice a bou t the re ferra l of the  technica l advic e req ues t within

21 calendar days after receiving it in accordance with section 16.03 above.

Informs the EP or EO Examinations or EP or EO Determinations or appeals office if additional information

is needed

     .05 The group representative will inform the EP or EO Examinations office or the EP or EO

Determinations office or the appeals office that the case is being returned if substantial additional

information is required to resolve an issue. Cases should be returned for additional information when

significant unresolved factual variances exist between the statement of facts submitted by the EP or EO

Exa min ations off ice or  the E P or E O D eterm inations or  the appeals of fice a nd the taxpaye r. Th ey sho uld

also be returned if major procedural problems cannot be resolved by telephone. The EP or EO

Examinations office or the EP or EO Determinations office or the appeals office should promptly notify the

taxpayer of the decision to return the case for further factual development or other reasons.

     If only minor procedural deficiencies exist, the group will request the additional information in the most

expeditious manner without returning the case.

Informs the EP o r EO Exam inations or EP or EO Determ inations or appeals office of the tentative

conclusion

     .06 If all necessary information has been provided, the group representative discusses with the EP or

EO Exam inations office or the EP or EO Determ inations office or the appeals office his or her tentative

conclusion.

If a tentative conclusion has not been reached, gives date estimated for tentative conclusion

     .07 If a tentative conclusion has not been reached because of the complexity of the issue, the group

representative informs the EP or EO Examinations office or the EP or EO Determinations office or the

appeals office of the estimated date the tentative conclusion will be made.

Advises the EP or EO  Examinations or EP  or EO Determ inations or appeals office that preliminary

conclusion not final

     .08 Because the group representative's tentative conclusion may change during the preparation and

revie w of th e technical adv ice m em oran dum , the te ntative con clus ion sh ould n ot be  cons idere d fina l.

Therefore, neither the group representative nor the EP or EO Examinations office or the EP or EO

Determinations or the appeals office should advise the taxpayer or the taxpayer's representative of the

tentative conclusion before the scheduling of the adverse conference.

Advises the EP or EO Examinations or EP or EO Determinations or appeals office of final conclusions

     .09 In all cases, the group representative should inform the EP or EO specialist or appeals officer of EP

or EO Technical's final conclusions. The EP or EO specialist or the appeals officer should be offered the

opportunity to discuss the issues and EP or EO Technical's final conclusions before the technical advice

memorandum  is issued.

If needed, requests additional information

     .10 If, f ollow ing the initial c onta ct ref eren ced  in sec tion 16.03  of this  revenue  proc edure, it is

dete rm ined,  after  discu ssion with  the appro priate  grou p m anager o r revie wer, t hat additional inf orm ation  is

needed, a group representative will obtain the additional information from the taxpayer, the EP or EO

Exa min ations off ice or  the E P or E O D eterm inations of fice o r the A ppeals A rea D irecto r, SB /SE- TE/GE, in

the most expeditious manner possible. Any additional information requested from the taxpayer by EP or



EO Tec hnical m ust be sub mitte d by lett er with  a pen alties  of pe rjury s tatem ent w ithin 21 cale nda r days

after the request for information is made.

Penalties of perjury statement

     Additional information submitted to EP or EO Technical must be accompanied by the following

declaration: "Under penalties of perjury, I declare that I have examined this information, including

accompanying documents, and, to the best of my knowledge and belief, the information contains all the

relevant fa cts relating  to the requ est, for the  inform ation and  such fa cts are tru e, correc t, and com plete."

This declaration must be signed and dated by the taxpayer, not the taxpayer's representative. A stamped

signature is not permitted.

     A written request for an extension of time to submit additional information must be received by EP or

EO Technical within the 21 day period, giving compelling facts and circumstances to justify the proposed

exte nsion. Th e gro up m anager (o r his o r her d elega te) of  the o ffice  to wh ich the cas e is as signed w ill

determine whether to grant or deny the request for an extension of the 21-day period. No extension will be

granted without the approval of the appropriate group manager (or his or her delegate). Except in rare and

unusua l circu ms tanc es, E P or E O T echnica l will not a gree  to an  extension of m ore th an 10  work ing da ys

beyond the end of the 21-day period. There is no right to appeal the denial of a request for an extension.

     If EP or EO Technical does not receive the additional information within 21 calendar days, plus any

exte nsions gr ante d by the app ropr iate g roup  ma nager (or  his or  her d elega te), EP or E O T echnica l will

process the technical advice memorandum  based on the existing record.

Requests taxpayer to send additional information to EP or EO Technical and a copy to EP or EO

Exam inations or  EP or E O De termin ations or A ppeals A rea Direc tor, SB/S E-TE /GE

     .11 Whether or not requested by the Service, any additional information submitted by the taxpayer

should be sent to the headquarters office. Generally, the taxpayer needs only to submit the original of the

additional information to EP or EO Technical. However, in appropriate cases, EP or EO Technical may

request additional copies of the information.

     Also, the taxpayer must send a copy to either the EP or EO Examinations office or the EP or EO

Determinations office or the Appeals Area Director, SB/SE- TE/GE, for comment. Any comments must be

furnished promptly to the appropriate group in EP or EO Technical. If the EP or EO Examinations office or

the EP or EO Determinations office or the Appeals Area Director, SB/SE-TE/GE, does not have any

com me nts, h e or s he m ust notify the  grou p rep rese ntative pro mp tly.

Informs the taxpayer when requested deletions will not be made

     .12 Generally, before replying to the request for technical advice, EP or EO Technical informs the

taxpayer orally or in writing of the material likely to appear in the technical advice memorandum  that the

taxpayer proposed be deleted but that the Service has determined should not be deleted.

     If so informed, the taxpayer may submit within 10 calendar days any further information or other

arguments supporting the taxpayer's proposed deletions.

     The Service will attempt to resolve all disagreements about proposed deletions before EP or EO

Technical replies to the request for technical advice. However, the taxpayer does not have the right to a

conference to resolve any disagreements about material to be deleted from the text of the technical advice

memorandum . These matters, however, may be considered at any conference otherwise scheduled for

the requ est.

Prepa res reply in two  parts

     .13 EP or EO Technical's reply to a technical advice request is in two parts. Each part identifies the

taxpayer by name, address, identification number, and year or years involved.

     The first part of the reply is a transmittal memorandum. In unusual cases, it is a way of giving the EP or

EO Examinations office or the EP or EO Determinations office or the appeals office administrative or other

information that under the nondisclosure statutes or for other reasons may not be discussed with the

taxpayer.



     The second part is the technical advice memorandum , which contains -- (1) a statement of the issues;

     (2) a statement of the facts pertinent to the issues;

     (3) a statem ent of the p ertinent law , tax treaties , regulations , revenue  rulings, and  other pre ceden ts

published in the Internal Revenue Bulletin, and court decisions;

     (4) a discussion of the rationale underlying the conclusions reached by EP or EO Technical; and

     (5) the  conc lusion s of E P or E O T echnica l.

     The conclusions give direct answers, whenever possible, to the specific issues raised by the EP or EO

Examinations office or the EP or EO Determinations office or the appeals office. However, EP or EO

Technical is not bound by the precise statement of the issues as submitted by the taxpayer or by the EP or

EO Examinations office or the EP or EO Determinations office or the appeals office and may reframe the

issues to  be an swe red in  the te chn ical ad vice m em oran dum . The  discu ssion of th e issu es w ill be in

suff icient  deta il so tha t the E P or E O Ex am inations or  the E P or E O D eterm inations or  the appeals of ficials

will understand the reasoning underlying the conclusion.

     Accompanying a technical advice memorandum  subject to section 6110, is a notice under section

6110(f)(1) of intention to disclose the technical advice memorandum (including a copy of the version

proposed to be open to public inspection and notations of third party communications under section

6110(d)).

Routes replies to appropriate office

     .14 Replies to requests for technical advice from EO Examinations Area managers and EO

Determinations managers are addressed to:

     Internal Revenue Service

     Attn: EO Mandatory Review

     MC 4920 DAL

     1100 Commerce Street

     Dallas, TX 75242

     The EO Mandatory Review Staff will ensure that copies are forwarded to the EO Examinations Area

manage r or the EO Determ inations manager.

     Replies to requests for technical advice from EP Exam inations Area managers are addressed to:

     Internal Revenue Service

     Attn: EP Mandatory Review

     31 Hop kins Pla za

     Baltimore, MD 21201

     The EP Mandatory Review Staff will ensure that copies are forwarded to the EP Examinations Area

manage r.

     Replies to requests for technical advice from EP Determinations managers are addressed to:

     Internal Revenue Service

     Attn: EP Determinations Quality Assurance

     P.O. Box 2508

     Cincinnati, OH 45201

     Replies to requests for technical advice from an Appeals Area Director, SB/SE-TE/GE are routed to the

appropriate appeals office through the Director, Appeals LMSB Operations, C:AP:LMSB.



SECTION 17. HOW DOES AN EP OR EO EXAMINATIONS OR AN EP OR EO DETERMINATIONS OR

AN APPEALS OFFICE USE THE TECHNICAL ADVICE?

Generally applies advice in processing the taxpayer's case

     .01 The EP or EO Examinations Area manager or the EP or EO Determinations manager or the

App eals  Area  Direc tor, SB/SE -TE /GE , mu st pro cess the  taxpayer's  case on the ba sis of  the conc lusion s in

the technical advice mem orandum  unless --

     (1) the  EP o r EO  Examin ations Are a m anager o r the E P or E O D eterm inations m anager o r the A ppeals

Area Director, SB/SE-TE/GE, decides that the conclusions reached by EP or EO Technical in a technical

advice memorandum should be reconsidered, or

     (2) the Appeals Area Director, SB/SE-TE/GE, in the case of technical advice unfavorable to the

taxp ayer, d ecides to  settle  the issue  in the u sua l ma nner und er ex isting  authority.

     Subject to a request for reconsideration of the conclusions in a technical advice memorandum, EP or

EO Examinations or EP or EO Determinations must follow the conclusions in a technical advice

memorandum  as to all issues and the Appeals Area Director, SB/SE- TE/GE, must follow the conclusions

in a technical advice memorandum  on issues of an organization's/plan's status or qualification. Thus, if the

technical advice memorandum received by EP or EO Examinations or EP or EO Determinations concerns

an organization's/plan's status or qualification, the organization/plan has no appeal to the appeals office on

those specific issues.

Discussion with the taxpayer

     .02 EP or EO Technical will not discuss the contents of the technical advice memorandum  with the

taxpayer or the taxpayer's representative until the taxpayer has been given a copy by the EP or EO

Examinations office or the EP or EO Determinations office or the appeals office

Gives copy to the taxpayer

     .03 The EP or EO Examinations office or the EP or EO Determinations office or the Appeals Area

Director, SB/SE-TE/GE, only after adopting the technical advice, gives the taxpayer (1) a copy of the

technical advice memorandum described in section 16.13, and (2) the notice under section 6110(f)(1) of

intention to disclose the technical advice memorandum (including a copy of the version proposed to be

open to public inspection and notations of third party comm unications under section 6110(d)).

     This requirement does not apply to a technical advice memorandum involving a criminal or civil fraud

investigation, or a jeopardy or termination assessment, as described in section 11.06 of this revenue

procedure, or documents to which section 6104 (document open to public inspection) applies as

described in section 10.03.

Taxpayer may protest deletions not made

     .04 After receiving the notice under section 6110(f)(1) of intention to disclose the technical advice

memorandum , the taxpayer may protest the disclosure of certain information in it. The taxpayer must

submit a written statement within 20 calendar days identifying those deletions not made by the Service

that the taxpayer believes should have been made. The taxpayer must also submit a copy of the version

of the technical advice memorandum  proposed to be open to public inspection with brackets around

delet ions  prop osed by the taxpaye r that h ave n ot been m ade  by EP  or EO  Tec hnical.

     Generally, EP or EO Technical considers only the deletion of material that the taxpayer has proposed

be de leted  or oth er de letions as  requ ired u nde r sec tion 6110 (c) before the  EP o r EO  Tec hnical rep ly is

sent to the EP or EO Examinations office or the EP or EO Determinations office or the Appeals Area

Director, SB/SE-TE/GE. Within 20 calendar days after it receives the taxpayer's response to the notice

under section 6110(f)(1), EP or EO Technical must mail the taxpayer its final administrative conclusion

about the deletions to be made.

When no copy is given to the taxpayer

     .05 If EP or EO Technical tells the EP or EO Examinations office or the EP or EO Determinations office

or the Appeals Area Director, SB/SE-TE/GE, that a copy of the technical advice memorandum should not



be given to the taxpayer and the taxpayer requests a copy, the EP or EO Examinations office or the EP or

EO Determinations office or the Appeals Area Director, SB/SE-TE/GE, will tell the taxpayer that no copy

will be given.

SECTION 18. WHAT IS THE EFFECT OF T ECHNICAL ADVICE?

Applies only to the taxpayer for whom technical advice was requested

     .01 A taxpayer may not rely on a technical advice memorandum  issued by the Service for another

taxpayer.

Usu ally app lies re troac tively

     .02 Except when stated otherwise, a holding in a technical advice memorandum  is applied

retroactively, unless the Commissioner, Tax Exempt and Government Entities Division exercises

discretionary authority under section 7805(b) to limit the retroactive effect of the holding. Section 18.06

below lists the criteria necessary for granting section 7805(b) relief, and section 19 of this revenue

procedure describes the e ffect of section 7805(b) relief.

Generally applied retroactively to modify or revoke prior technical advice

     .03 A holding that modifies or revokes a holding in a prior technical advice memorandum is applied

retro active ly, with o ne ex cep tion. If  the new holding  is less  favo rable  to the  taxpayer th an the ear lier on e, it

generally is not applied to the period when the taxpayer relied on the prior holding in situations involving

continuing transactions.

Applies to continuing action or series of actions until specifically withdrawn, modified, or revoked

     .04 If a  technica l advic e m em oran dum  relate s to a  cont inuing  action or a  serie s of a ction s, ord inarily it

is applied until specifically withdrawn or until the conclusion is modified or revoked by enactment of

legislation, ratification of a tax treaty, a decision of the United States Supreme Court, or the issuance of

regulations (temporary or final), a revenue ruling, or other statement published in the Internal Revenue

Bulletin. Publication of a notice of proposed rulemaking does not affect the application of a technical

advice memorandum.

Applies to continuing action or series of actions until material facts change

     .05 A taxpayer is not protected against retroactive modification or revocation of a technical advice

memorandum  involving a continuing action or a series of actions occurring after the material facts on

which the technical advice memorandum is based have changed.

Does not apply retroactively under certain conditions

     .06 Generally, a technical advice memorandum that modifies or revokes a letter ruling or another

technica l advice m emo randum  or a deter mina tion letter is not a pplied retro actively either to th e taxpa yer to

who m o r for w hom  the let ter ru ling or  technica l advic e m em oran dum  or de term ination lette r was  origin ally

issued, or to a taxpayer whose tax liability was directly involved in such letter ruling or technical advice

mem orandum  or determination letter if --

     (1) there has been no misstatement or omission of material facts;

     (2) the facts at the time of the transaction are not materially different from the facts on which the letter

ruling or technical advice memorandum  or determination letter was based;

     (3) there has been no change in the applicable law;

     (4) in the case of a letter ruling, it was originally issued on a prospective or proposed transaction; and

     (5) the taxpayer directly involved in the letter ruling or technical advice memorandum or determination

letter acted in good faith in relying on the letter ruling or technical advice memorandum or determination

letter, and the retroactive modification or revocation would be to the taxpayer's detriment. For example,

the tax liability of each employee covered by a letter ruling or technical advice memorandum or

determination letter relating to a pension plan of an employer is directly involved in the letter ruling or

technical advice mem orandum  or determination letter. However, the tax liability of mem bers of an industry

is not direc tly involved in a letter ru ling or techn ical advice  mem orandu m or d eterm ination letter iss ued to



one of the members, and the holding in a modification or revocation of a letter ruling or technical advice

memorandum  or determination letter to one member of an industry may be retroactively applied to other

mem bers of the industry. By the same reasoning, a tax practitioner ma y not obtain the nonretroactive

application to one client of a modification or revocation of a letter ruling or technical advice memorandum

or determ ination letter pr eviously issu ed to ano ther client.

     When a letter ruling or determination letter to a taxpayer or a technical advice memorandum  involving a

taxpayer is modified or revoked with retroactive effect, the notice to the taxpayer, except in fraud cases,

sets forth the grounds on which the modification or revocation is being made and the reason why the

mo difica tion o r revo catio n is be ing ap plied r etroa ctively.

     In order for a technical advice memorandum  that modifies or revokes a letter ruling or another

technical advice memorandum or a determination letter not to be applied retroactively either to the

taxpayer to whom or for whom the letter ruling, technical advice memorandum  or determination letter was

originally issued, or to a taxpayer whose tax liability was directly involved in such letter ruling, technical

advice memorandum or determination letter, such taxpayer generally must request relief under section

7805(b) in the manner described in section 19 below.

SECTION 19. HOW MAY RETROACTIVE EFFECT BE LIMITED?

Comm issioner has discretionary authority under section 7805(b)

     .01 Unde r section 7 805(b) th e Com miss ioner or the  Com miss ioner's de legate ha s the disc retion to

prescribe the extent, if any, to which a technical advice memo randum w ill be applied without retroactive

effect.

Taxp ayer m ay reques t Com miss ioner to ex ercise a uthority

     .02 A taxpayer who has received a technical advice memorandum or for whom a technical advice

request is pending may request that the Comm issioner, Tax Exempt and Government Entities Division,

the Commissioner of Internal Revenue's delegate, exercise the discretionary authority under section

7805(b)  to lim it the re troac tive ef fect o f any h olding  state d in the  technica l advic e m em oran dum  or to lim it

the retroactive effect of any subsequent modification or revocation of the technical advice memorandum.

Form of request to limit retroactivity -- before an examination

     .03 When a technical advice memorandum that concerns a continuing transaction is modified or

revoked by, for exam ple, a subsequent revenue ruling or final regulations, a request to limit the retroactive

effect of the modification or revocation of the technical advice memorandum m ust be made in the form of

a request for a letter ruling if submitted before examination of the return that contains the transaction that

is the subject of the request for the letter ruling. See Rev. Proc. 2001-4.

Form of request to limit retroactivity -- during course of an examination

     .04 When, during the course of an examination of a taxpayer's return by EP or EO Examinations or

consideration by the Appeals Area Director, SB/SE- TE/GE, a taxpayer is informed that EP or EO

Examinations or the Appeals Area Director, SB/SE-TE/GE, recommends that a technical advice

memorandum  be modified or revoked, a request to limit the retroactive application of the modification or

revocation of the technical advice memorandum m ust itself be made in the form of a request for technical

advice. See sections 7, 8 and 10 of this revenue procedure and sections 19.07 and 19.08 below.

     The taxpayer mus t also submit a stateme nt that the request is being made pursu ant to section 7805(b).

This statement must also indicate the relief requested and give the reasons and arguments in support of

the relief requested. It must also be accompanied by any documents bearing on the request. The

explana tion shou ld discus s the five item s listed in se ction 18.0 6 of this rev enue p rocedu re as the y relate to

the taxpayer's situation.

     The taxpayer's request, including the statement that the request is being made pursuant to section

7805(b ), mus t be forwa rded by E P or EO  Exam inations or  the App eals Are a Directo r, SB/SE -TE/G E, to

EP or EO Technical for consideration.



Form of request to limit retroactivity -- technical advice that does not modify or revoke prior memorandum

     .05 A request to limit the retroactive effect of a holding in a technical advice memorandum that does

not modify or revoke a technical advice memorandum  may be made as part of that technical advice

request, either initially, or at any time before the technical advice memorandum is issued by EP or EO

Technical. In such a case, the taxpayer must also submit a statement in support of the application of

section 7805(b), as described in section 19.04 above.

Taxpayer's right to a conference

     .06 When a request for technical advice concerns only the application of section 7805(b), the taxpayer

has  the rig ht to a  conf eren ce in E P or E O T echnica l in acc orda nce  with th e pro vision s of s ectio n 14 o f this

revenue procedure.

     If the request for application of section 7805(b) is included in the request for technical advice on the

substantive issues or is made before the conference of right on the substantive issues, the section

7805(b ) issues  will be discus sed at the  taxpayer's  one co nferen ce of righ t.

     If the request for the application of section 7805(b) is made as part of a pending technical advice

request after a conference ha s been held on the substan tive issues, and the Service determines that there

is justification for having delayed the request, then the taxpayer will have the right to one conference of

right concerning the application of section 7805(b), with the conference limited to discussion of this issue.

Exhau stion of ad ministra tive rem edies -- e mplo yee plans  determ ination letter re quests

     .07 W here the  applican t has req uested  EP De termin ations to s eek tec hnical ad vice on the  applicab ility

of section 7805(b) relief to a qualification issue under section 401(a) pursuant to a determination letter

request, the applicant's administrative remedies will not be considered exhausted until EP Technical has a

reason able tim e to act on  the requ est for tec hnical ad vice. (See  section 2 0 of Re v. Proc. 20 01-6.)

Exhaustion of adm inistrative remedies -- exempt organization ma tters

     .08 Where technical advice has been requested pursuant to an exempt organization's request for

section 7805(b) relief from the retroactive application of an adverse determination within the meaning of

section 7428(a)(1), the exempt organization's administrative remedies will not be considered exhausted,

within the meaning of section 7428(b)(2), until EO Technical has a reasonable time to act on the request

for technical advice.

SECTION 20. WHAT IS THE EFFECT OF THIS REVENUE PROCEDURE ON OTHER     

DOCUMENTS?

     Rev. Proc. 2000-5 is superseded.

SECTION 21. EFFECTIVE DATE

     This revenue procedure is effective January 15, 2001.

SECTION 22. PAPERWORK REDUCTION ACT

     The collections of information contained in this revenue procedure have been reviewed and approved

by the Office of Management and Budget in accordance with the Paperwork Reduction Act (44 U.S.C.

section 3507) under control number 1545- 1520.

     An agency may not conduct or sponsor, and a person is not required to respond to, a collection of

information unless the collection of information displays a valid control number.

     The collections of information in this revenue procedure are in sections 6.03, 9, 10.01, 10.02, 11.03,

11.0 4, 11 .05, 1 2.02 , 12.0 3, 13 .01, 1 4.03 , 14.1 0, 16 .10, 1 6.12 , 17.0 4, 19 .03, 1 9.04 , and  19.05. Th is

inform ation is requ ired to evalu ate and p rocess  the requ est for a te chnical a dvice m emo randum . In

addition, this information will be used to help the Service delete certain information from the text of the

technical advice memorandum before it is made available for public inspection, as required by section

6110. Th e colle ction s of in form ation  are re quire d to obtain  a technical adv ice m em oran dum . The  likely

respondents are businesses or other for-profit institutions and not-for-profit institutions.



     The estimated total annual reporting and/or recordkeeping burden is 1,950 hours.

     The estimated annual burden per respondent/recordkeeper varies from 4 hours to 60 hours, depending

on individual circumstances, with an estimated average of 19.5 hours. The estimated number of

respondents and/or recordkeepers is 100.

     The es timated  annua l frequen cy of resp onses  is one req uest pe r applican t.

     Books or records relating to a collection of information must be retained as long as their contents may

becom e material in the administration of any internal revenue law. Generally, tax returns and tax return

information are confidential, as required by section 6103.

DRAFTING INFORMATION

     The principal author of this revenue procedure is Michael Rubin of Employee Plans, Tax Exempt and

Gove rnm ent Entities D ivision. For fu rther inform ation rega rding how  this reven ue proc edure a pplies to

employee plans matters, please contact Mr. Rubin at (202) 283-9528. For exempt organizations matters,

please contact Ms. Susan L. Paul at (202) 283-8959. These telephone numbers are not toll-free.
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